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(1) A national bank chartered by the
Comptroller of the Currency under sec-
tion 11(n) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1821(n)) or section
21A(b)(10)(A) of the Federal Home Loan
Bank Act (12 U.S.C. 1441a(b)(10)(A)) or
any successor sections;

(2) A Federal savings association
chartered by the Director of the Office
of Thrift Supervision under section
21A(b)(10)(A) of the Federal Home Loan
Bank Act (12 U.S.C. 1441a(b)(10)(A)) or
any successor section; or

(3) A similar Institution chartered
under any other statutory provisions.

Consolidated Subsidiary. The term
Consolidated Subsidiary means a mem-
ber of the consolidated group of which
an Institution is a member that bears
the same relationship to the Institu-
tion that the members of a consoli-
dated group bear to their common par-
ent under section 1504(a)(1).

Continuing Equity. An Institution has
Continuing Equity for any taxable year
if, on the last day of the taxable year,
the Institution is not (1) a Bridge
Bank, (2) in Agency receivership, or (3)
treated as a New Entity.

Controlled Entity. The term Controlled
Entity means an entity under Agency
Control.

Federal Financial Assistance (FFA).
The term Federal Financial Assistance
(FFA), as defined by section 597(c),
means any money or property provided
by Agency to an Institution or to a di-
rect or indirect owner of stock in an
Institution under section 406(f) of the
National Housing Act (12 U.S.C.
1729(f)), section 21A(b)(4) of the Federal
Home Loan Bank Act (12 U.S.C.
1441a(b)(4)), section 11(f) or 13(c) of the
Federal Deposit Insurance Act (12
U.S.C. 1821(f), 1823(c)), or under any
similar provision of law. Any such
money or property is FFA, regardless
of whether the Institution or any of its
affiliates issues Agency a note or other
obligation, stock, warrants, or other
rights to acquire stock in connection
with Agency’s provision of the money
or property. FFA includes Net Worth
Assistance, Loss Guarantee payments,
yield maintenance payments, cost to
carry or cost of funds reimbursement
payments, expense reimbursement or
indemnity payments, and interest (in-
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cluding original issue discount) on an
Agency Obligation.

Institution. The term Institution
means an entity that is, or imme-
diately before being placed under Agen-
cy Control was, a bank or domestic
building and loan association within
the meaning of section 597 (including a
Bridge Bank). Except as otherwise pro-
vided in the regulations under section
597, the term Institution includes a New
Entity or Acquiring that is a bank or
domestic building and loan association
within the meaning of section 597.

Loss Guarantee. The term Loss Guar-
antee means an agreement pursuant to
which Agency or a Controlled Entity
guarantees or agrees to pay an Institu-
tion a specified amount upon the dis-
position or charge-off (in whole or in
part) of specific assets, an agreement
pursuant to which an Institution has a
right to put assets to Agency or a Con-
trolled Entity at a specified price, or a
similar arrangement.

Net Worth Assistance. The term Net
Worth Assistance means money or prop-
erty (including an Agency Obligation
to the extent it has a fixed principal
amount) that Agency provides as an in-
tegral part of a Taxable Transfer, other
than FFA that accrues after the date
of the Taxable Transfer. For example,
Net Worth Assistance does not include
Loss Guarantee payments, yield main-
tenance payments, cost to carry or
cost of funds reimbursement payments,
or expense reimbursement or indem-
nity payments. An Agency Obligation
is considered to have a fixed principal
amount notwithstanding an agreement
providing for its adjustment after issu-
ance to reflect a more accurate deter-
mination of the condition of the Insti-
tution at the time of the acquisition.

New Entity. The term New Entity
means the new corporation that is
treated as purchasing all of the assets
of an Old Entity in a Taxable Transfer
described in §1.597-5(b).

Old Entity. The term OIld Entity
means the Institution or Consolidated
Subsidiary that is treated as selling all
of its assets in a Taxable Transfer de-
scribed in §1.597-5(b).

Residual Entity. The term Residual
Entity means the entity that remains
after an Institution transfers deposit
liabilities to a Bridge Bank.
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Taxable Transfer. The term Taxable
Transfer has the meaning provided in
§1.597-5(a)(1).

[T.D.8641, 60 FR 66094, Dec. 21, 1995]

§1.597-2 Taxation of Federal Financial
Assistance.

(a) Inclusion in income—(1) In general.
Except as otherwise provided in the
regulations under section 597, all FFA
is includible as ordinary income to the
recipient at the time the FFA is re-
ceived or accrued in accordance with
the recipient’s method of accounting.
The amount of FFA received or ac-
crued is the amount of any money, the
fair market value of any property
(other than an Agency Obligation), and
the issue price of any Agency Obliga-
tion (determined under §1.597-3(c)(2)).
An Institution (and not the nominal re-
cipient) is treated as receiving directly
any FFA that Agency provides in a
taxable year to a direct or indirect
shareholder of the Institution, to the
extent money or property is trans-
ferred to the Institution pursuant to an
agreement with Agency.

(2) Cross references. See paragraph (c)
of this section for rules regarding the
timing of inclusion of certain FFA. See
paragraph (d) of this section for addi-
tional rules regarding the treatment of
FFA received in connection with trans-
fers of money or property to Agency or
a Controlled Entity, or paid pursuant
to a Loss Guarantee. See §1.597-5(c)(1)
for additional rules regarding the in-
clusion of Net Worth Assistance in the
income of an Institution.

(b) Basis of property that is FFA. If
FFA consists of property, the Institu-
tion’s basis in the property equals the
fair market value of the property
(other than an Agency Obligation) or
the issue price of the Agency Obliga-
tion, as determined under §1.597-3(c)(2).

(c) Timing of inclusion of certain FFA—
(1) Scope. This paragraph (c) limits the
amount of FFA an Institution must in-
clude in income currently under cer-
tain circumstances and provides rules
for the deferred inclusion in income of
amounts in excess of those limits. This
paragraph (c) does not apply to a New
Entity or Acquiring.

(2) Amount currently included in in-
come by an Institution without Continu-
ing Equity. The amount of FFA an In-
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stitution without Continuing Equity
must include in income in a taxable
year under paragraph (a)(1) of this sec-
tion is limited to the sum of—

(i) The excess at the beginning of the
taxable year of the Institution’s liabil-
ities over the adjusted bases of the In-
stitution’s assets; and

(ii) The amount by which the excess
for the taxable year of the Institution’s
deductions allowed by chapter 1 of the
Internal Revenue Code (other than net
operating and capital loss carryovers)
over Iits gross income (determined
without regard to FFA) is greater than
the excess at the beginning of the tax-
able year of the adjusted bases of the
Institution’s assets over the Institu-
tion’s liabilities.

(3) Amount currently included in in-
come by an Institution with Continuing
Equity. The amount of FFA an Institu-
tion with Continuing Equity must in-
clude in income in a taxable year under
paragraph (a)(1) of this section is lim-
ited to the sum of—

(i) The excess at the beginning of the
taxable year of the Institution’s liabil-
ities over the adjusted bases of the In-
stitution’s assets;

(ii) The greater of—

(A) The excess for the taxable year of
the Institution’s deductions allowed by
chapter 1 of the Internal Revenue Code
(other than net operating and capital
loss carryovers) over its gross income
(determined without regard to FFA); or

(B) The excess for the taxable year of
the deductions allowed by chapter 1 of
the Internal Revenue Code (other than
net operating and capital loss
carryovers) of the consolidated group
of which the Institution is a member
on the last day of the Institution’s tax-
able year over the group’s gross income
(determined without regard to FFA);
and

(iii) The excess of the amount of any
net operating loss carryover of the In-
stitution (or in the case of a carryover
from a consolidated return year of the
Institution’s  current  consolidated
group, the net operating loss carryover
of the group) to the taxable year over
the amount described in paragraph
(c)(3)(i) of this section.

(4) Deferred FFA—(i) Maintenance of
account. An Institution must establish
a deferred FFA account commencing in

367



§1.597-2

the first taxable year in which it re-
ceives FFA that is not currently in-
cluded in income under paragraph (c)(2)
or (c)(3) of this section, and must main-
tain that account in accordance with
the requirements of this paragraph
(c)(4). The Institution must add the
amount of any FFA that is not cur-
rently included in income under para-
graph (c)(2) or (c)(3) of this section to
its deferred FFA account. The Institu-
tion must decrease the balance of its
deferred FFA account by the amount of
deferred FFA included in income under
paragraphs (c)(4)(ii), (iv) and (v) of this
section. (See also paragraph (d)(5)(i)(B)
of this section for other adjustments
that decrease the deferred FFA ac-
count.) If, under paragraph (c)(3) of this
section, FFA is not currently included
in income in a taxable year, the Insti-
tution thereafter must maintain its de-
ferred FFA account on a FIFO (first in,
first out) basis (e.g., for purposes of the
first sentence of paragraph (c)(4)(iv) of
this section).

(ii) Deferred FFA recapture. In any
taxable year in which an Institution
has a balance in its deferred FFA ac-

count, it must include in income an
amount equal to the lesser of the
amount described in paragraph

(c)(4)(iii) of this section or the balance
in its deferred FFA account.

(iii) Annual recapture amount—(A) In-
stitutions without Continuing Equity—(1)
In general. In the case of an Institution
without Continuing Equity, the
amount described in this paragraph
(c)(4)(iii) is the amount by which—

(i) The excess for the taxable year of
the Institution’s deductions allowed by
chapter 1 of the Internal Revenue Code
(other than net operating and capital
loss carryovers) over its gross income
(taking into account FFA included in
income under paragraph (c)(2) of this
section); is greater than

(ii) The Institution’s remaining eq-
uity as of the beginning of the taxable
year.

(2) Remaining equity. The
tion’s remaining equity is—

(i) The amount at the beginning of
the taxable year in which the deferred
FFA account was established equal to
the adjusted bases of the Institution’s
assets minus the Institution’s liabil-

Institu-
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ities (which amount may be positive or
negative); plus

(ii) The Institution’s taxable income
(computed without regard to any car-
ryover from any other year) in any
subsequent taxable year or vyears;
minus

(iii) The excess in any subsequent
taxable year or years of the Institu-
tion’s deductions allowed by chapter 1
of the Internal Revenue Code (other
than net operating and capital loss
carryovers) over its gross income.

(B) Institutions with Continuing Eg-
uity. In the case of an Institution with
Continuing Equity, the amount de-
scribed in this paragraph (c)(4)(iii) is
the amount by which the Institution’s
deductions allowed by chapter 1 of the
Internal Revenue Code (other than net
operating and capital loss carryovers)
exceed its gross income (taking into
account FFA included in income under
paragraph (c)(3) of this section).

(iv) Additional deferred FFA recapture
by an Institution with Continuing Equity.
To the extent that, as of the end of a
taxable year, the cumulative amount
of FFA deferred under paragraph (c)(3)
of this section that an Institution with
Continuing Equity has recaptured
under this paragraph (c)(4) is less than
the cumulative amount of FFA de-
ferred under paragraph (c)(3) of this
section that the Institution would have
recaptured if that FFA had been in-
cluded in income ratably over the six
taxable years immediately following
the taxable year of deferral, the Insti-
tution must include that difference in
income for the taxable year. An Insti-
tution with Continuing Equity must
include in income the balance of its de-
ferred FFA account in the taxable year
in which it liquidates, ceases to do
business, transfers (other than to a
Bridge Bank) substantially all of its as-
sets and liabilities, or is deemed to
transfer all of its assets under §1.597-
5(b).

(v) Optional accelerated recapture of
deferred FFA. An Institution that has a
deferred FFA account may include in
income the balance of its deferred FFA
account on its timely filed (including
extensions) original income tax return
for any taxable year that it is not
under Agency Control. The balance of
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its deferred FFA account is income on
the last day of that year.

(5) Exceptions to limitations on use of
losses. In computing an Institution’s
taxable income or alternative mini-
mum taxable income for a taxable
year, sections 56(d)(1), 382 and 383 and
§§1.1502-15T, 1.1502-21T, and 1.1502-22T
(or §§1.1502-15A, 1.1502-21A, and 1.1502-
22A, as appropriate) do not limit the
use of the attributes of the Institution
to the extent, if any, that the inclusion
of FFA (including recaptured FFA) in
income results in taxable income or al-
ternative minimum taxable income
(determined without regard to this
paragraph (c)(5)) for the taxable year.
This paragraph (c)(5) does not apply to
any limitation under section 382 or 383
or §1.1502-15T, 1.1502-21T or 1.1502-22T
(or §1.1502-15A, 1.1502-21A or 1.1502-22A,
as appropriate) that arose in connec-
tion with or prior to a corporation be-
coming a Consolidated Subsidiary of
the Institution.

(6) Operating rules—(i) Bad debt re-
serves. For purposes of paragraphs
(©)(2), (©)(3) and (c)(4) of this section,
the adjusted bases of an Institution’s
assets are reduced by the amount of
the Institution’s reserves for bad debts
under section 585 or 593, other than
supplemental reserves under section
593.

(ii) Aggregation of Consolidated Sub-
sidiaries. For purposes of this paragraph
(c), an Institution is treated as a single
entity that includes the income, ex-
penses, assets, liabilities, and at-
tributes of its Consolidated Subsidi-
aries, with appropriate adjustments to
prevent duplication.

(iii) Alternative minimum tax. To com-
pute the alternative minimum taxable
income attributable to FFA of an Insti-
tution for any taxable year under sec-
tion 55, the rules of this section, and
related rules, are applied by using al-
ternative minimum tax basis, deduc-
tions, and all other items required to
be taken into account. All other alter-
native minimum tax provisions con-
tinue to apply.

(7) Earnings and profits. FFA that is
not currently included in income under
this paragraph (c) is included in earn-
ings and profits for all purposes of the
Internal Revenue Code to the extent
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and at the time it is included in income
under this paragraph (c).

(d) Transfers of money or property to
Agency, and property subject to a Loss
Guarantee—(1) Transfers of property to
Agency. The transfer of property to
Agency or a Controlled Entity is a tax-
able sale or exchange in which the In-
stitution is treated as realizing an
amount equal to—

(i) The property’s fair market value;
or

(ii) For property subject to a Loss
Guarantee, the greater of the prop-
erty’s fair market value or the guaran-
teed value or price at which the prop-
erty can be put at the time of transfer.

(2) FFA with respect to property covered
by a Loss Guarantee other than on trans-
fer to Agency. (i) FFA provided pursu-
ant to a Loss Guarantee with respect
to covered property is included in the
amount realized with respect to the
property to the extent the total
amount realized does not exceed the
greater of—

(A) The property’s fair market value;
or

(B) The guaranteed value or price at
which the property can be put at the
time of transfer.

(ii) For the purposes of this para-
graph (d)(2), references to an amount
realized include amounts obtained in
whole or partial satisfaction of loans,
amounts obtained by virtue of charging
off or marking to market covered prop-
erty, and other amounts similarly re-
lated to property, whether or not dis-
posed of.

(3) Treatment of FFA received in ex-
change for property. FFA included in
the amount realized for property under
this paragraph (d) is not includible in
income under paragraph (a)(1) of this
section. The amount realized is treated
in the same manner as if realized from
a person other than Agency or a Con-
trolled Entity. For example, gain at-
tributable to FFA received with re-
spect to a capital asset retains its
character as capital gain. Similarly,
FFA received with respect to property
that has been charged off for income
tax purposes is treated as a recovery to
the extent of the amount previously
charged off. Any FFA provided in ex-
cess of the amount realized under this
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paragraph (d) is includible in income
under paragraph (a)(1) of this section.

(4) Adjustment to FFA—(i) In general.
If an Institution pays or transfers
money or property to Agency or a Con-
trolled Entity, the amount of money
and fair market value of the property
is an adjustment to its FFA to the ex-
tent the amount paid and transferred
exceeds the amount of money and fair
market value of property Agency or a
Controlled Entity provides in ex-
change.

(ii) Deposit insurance. This paragraph
(d)(4) does not apply to amounts paid
to Agency with respect to deposit in-
surance.

(iii) Treatment of an interest held by
Agency or a Controlled Entity—(A) In
general. For purposes of this paragraph
(d), an interest described in §1.597-3(b)
is not treated as property when trans-
ferred by the issuer to Agency or a
Controlled Entity nor when acquired
from Agency or a Controlled Entity by
the issuer.

(B) Dispositions to persons other than
issuer. On the date Agency or a Con-
trolled Entity transfers an interest de-
scribed in §1.597-3(b) to a holder other
than the issuer, Agency or a Controlled
Entity, the issuer is treated for pur-
poses of this paragraph (d)(4) as having
transferred to Agency an amount of
money equal to the sum of the amount
of money and the fair market value of
property that was paid by the new
holder as consideration for the inter-
est.

(iv) Consolidated groups. For purposes
of this paragraph (d), an Institution
will be treated as having made any
transfer to Agency or a Controlled En-
tity that was made by any other mem-
ber of its consolidated group. The con-
solidated group must make appropriate
investment basis adjustments to the
extent the member transferring money
or other property is not the member
that received FFA.

(5) Manner of making adjustments to
FFA—(i) Reduction of FFA and deferred
FFA. An Institution adjusts its FFA
under paragraph (d)(4) of this section
by reducing in the following order and
in an aggregate amount not greater
than the adjustment—

(A) The amount of any FFA that is
otherwise includible in income for the
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taxable year (before application of
paragraph (c) of this section); and

(B) The balance (but not below zero)
in the deferred FFA account, if any,
maintained under paragraph (c)(4) of
this section.

(ii) Deduction of excess amounts. If the
amount of the adjustment exceeds the
sum of the amounts described in para-
graph (d)(5)(i) of this section, the Insti-
tution may deduct the excess to the ex-
tent the deduction does not exceed the
amount of FFA included in income for
prior taxable years reduced by the
amount of deductions allowable under
this paragraph (d)(5)(ii) in prior taxable
years.

(iii) Additional adjustments. Any ad-
justment to FFA in excess of the sum
of the amounts described in paragraphs
(d)(5)(i) and (ii) of this section is treat-
ed—

(A) By an Institution other than a
New Entity or Acquiring, as a deduc-
tion of the amount in excess of FFA re-
ceived that is required to be trans-
ferred to Agency under section 11(g) of
the Federal Deposit Insurance Act (12
U.S.C. 1821(g)); or

(B) By a New Entity or Acquiring, as
an adjustment to the purchase price
paid in the Taxable Transfer (see
§1.338(b)-3T).

(e) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Timing of inclusion of FFA in in-
come. (i) Institution M, a calendar year tax-
payer without Continuing Equity because it
is in Agency receivership, is not a member of
a consolidated group and has not been ac-
quired in a Taxable Transfer. On January 1,
1997, M has assets with a total adjusted basis
of $100 million and total liabilities of $120
million. M’s deductions do not exceed its
gross income (determined without regard to
FFA) for 1997. Agency provides $30 million of
FFA to M in 1997. The amount of this FFA
that M must include in income in 1997 is lim-
ited by §1.597-2(c)(2) to $20 million, the
amount by which M’s liabilities ($120 mil-
lion) exceed the total adjusted basis of its as-
sets ($100 million) at the beginning of the
taxable year. Pursuant to §1.597-2(c)(4)(i), M
must establish a deferred FFA account for
the remaining $10 million.

(ii) If Agency instead lends M the $30 mil-
lion, M’s indebtedness to Agency is dis-
regarded and the results are the same as in
paragraph (i) of this Example 1. Section
597(c); §81.597-1(b) (defining FFA) and 1.597-
3(b).
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Example 2. Transfer of property to Agency. (i)
Institution M, a calendar year taxpayer
without Continuing Equity because it is in
Agency receivership, is not a member of a
consolidated group and has not been ac-
quired in a Taxable Transfer. At the begin-
ning of 1998, M’s remaining equity is $0 and
M has a deferred FFA account of $10 million.
Agency does not provide any FFA to M in
1998. During the year, M transfers property
not covered by a Loss Guarantee to Agency
and does not receive any consideration. The
property has an adjusted basis of $5 million
and a fair market value of $1 million at the
time of the transfer. M has no other taxable
income or loss in 1998.

(if) Under §1.597-2(d)(1), M is treated as
selling the property for $1 million, its fair
market value, thus recognizing a $4 million
loss ($5 million-$1 million). In addition, be-
cause M did not receive any consideration
from Agency, under §1.597-2(d)(4) M has an
adjustment to FFA of $1 million, the amount
by which the fair market value of the trans-
ferred property ($1 million) exceeds the con-
sideration M received from Agency ($0). Be-
cause no FFA is provided to M in 1998, this
adjustment reduces the balance of M’s de-
ferred FFA account to $9 million ($10 mil-
lion-$1 million). Section 1.597-2(d)(5)(i)(B).
Because M’s $4 million loss causes M’s deduc-
tions to exceed its gross income by $4 million
in 1998 and M has no remaining equity, under
§1.597-2(c)(4)(iii)(A) M must include $4 mil-
lion of deferred FFA in income, and must de-
crease the remaining $9 million balance of
its deferred FFA account by the same
amount, leaving a balance of $5 million.

Example 3. Loss Guarantee. Institution Q, a
calendar year taxpayer, sells an asset cov-
ered by a Loss Guarantee to an unrelated
third party for $4,000. Q’s adjusted basis in
the asset at the time of sale and the asset’s
guaranteed value are both $10,000. Pursuant
to the Loss Guarantee, Agency pays Q $6,000
($10,000-$4,000). Q’s amount realized from the
sale of the asset is $10,000 ($4,000 from the
third party and $6,000 from Agency). Section
1.597-2(d)(2). Q realizes no gain or loss on the
sale ($10,000-$10,000 = $0), and therefore in-
cludes none of the $6,000 of FFA it receives
pursuant to the Loss Guarantee in income.
Section 1.597-2(d)(3).

[T.D. 8641, 60 FR 66095, Dec. 21, 1995; 61 FR
12135, Mar. 25, 1996, as amended by T.D. 8677,
61 FR 33322, June 27, 1996]

§1.597-3 Other rules.

(a) Ownership of assets. For all income
tax purposes, an Institution is treated
as the owner of all assets covered by a
Loss Guarantee, yield maintenance
agreement, or cost to carry or cost of
funds reimbursement agreement, re-
gardless of whether Agency (or a Con-
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trolled Entity) otherwise would be
treated as the owner under general
principles of income taxation.

(b) Debt and equity interests received by
Agency. Debt instruments, stock, war-
rants, or other rights to acquire stock
of an Institution (or any of its affili-
ates) that Agency or a Controlled En-
tity receives in connection with a
transaction in which FFA is provided
are not treated as debt, stock or other
equity interests of or in the issuer for
any purpose of the Internal Revenue
Code while held by Agency or a Con-
trolled Entity. On the date Agency or a
Controlled Entity transfers an interest
described in this paragraph (b) to a
holder other than Agency or a Con-
trolled Entity, the interest is treated
as having been newly issued by the is-
suer to the holder with an issue price
equal to the sum of the amount of
money and the fair market value of
property paid by the new holder in ex-
change for the interest.

(c) Agency Obligations—(1) In general.
Except as otherwise provided in this
paragraph (c), the original issue dis-
count rules of sections 1271 et seq. apply
to Agency Obligations.

(2) Issue price of Agency Obligations
provided as Net Worth Assistance. The
issue price of an Agency Obligation
that is provided as Net Worth Assist-
ance and that bears interest at either a
single fixed rate or a qualified floating
rate (and provides for no contingent
payments) is the lesser of the sum of
the present values of all payments due
under the obligation, discounted at a
rate equal to the applicable Federal
rate (within the meaning of section
1274(d) (1) and (3)) in effect for the date
of issuance, or the stated principal
amount of the obligation. The issue
price of an Agency Obligation that
bears a qualified floating rate of inter-
est (within the meaning of §1.1275-5(b))
is determined by treating the obliga-
tion as bearing a fixed rate of interest
equal to the rate in effect on the date
of issuance under the obligation.

(3) Adjustments to principal amount.
Except as provided in §1.597-5(d)(2)(iv),
this paragraph (c)(3) applies if Agency
modifies or exchanges an Agency Obli-
gation provided as Net Worth Assist-
ance (or a successor obligation). The
issue price of the modified or new
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Agency Obligation is determined under
paragraphs (c) (1) and (2) of this sec-
tion. If the issue price is greater than
the adjusted issue price of the existing
Agency Obligation, the difference is
treated as FFA. If the issue price is
less than the adjusted issue price of the
existing Agency Obligation, the dif-
ference is treated as an adjustment to
FFA under §1.597-2(d)(4).

(d) Successors. To the extent nec-
essary to effectuate the purposes of the
regulations under section 597, an enti-
ty’s treatment under the regulations
applies to its successor. A successor in-
cludes a transferee in a transaction to
which section 381(a) applies or a Bridge
Bank to which another Bridge Bank
transfers deposit liabilities.

(e) Loss disallowance. For purposes of
§1.1502-20, FFA and the amount de-
scribed in §1.597-4(g)(3) are treated as
an extraordinary gain disposition with-
in the meaning of §1.1502-20(c)(2)(i) and
a Taxable Transfer is treated as an ap-
plicable asset acquisition under section
1060(c) within the meaning of §1.1502-
20(c)(A(I)(A)(4).

(f) Losses and deductions with respect
to covered assets. Prior to the disposi-
tion of an asset covered by a Loss
Guarantee, the asset cannot be charged
off, marked to a market value, depre-
ciated, amortized, or otherwise treated
in a manner that supposes an actual or
possible diminution of value below the
greater of the asset’s highest guaran-
teed value or the highest price at
which the asset can be put.

(g) Anti-abuse rule. The regulations
under section 597 must be applied in a
manner consistent with the purposes of
section 597. Accordingly, if, in struc-
turing or engaging in any transaction,
a principal purpose is to achieve a tax
result that is inconsistent with the
purposes of section 597 and the regula-
tions thereunder, the Commissioner
can make appropriate adjustments to
income, deductions and other items
that would be consistent with those
purposes.

[T.D. 8641, 60 FR 66097, Dec. 21, 1995]
§1.597-4 Bridge Banks and Agency
Control.

(a) Scope. This section provides rules
that apply to a Bridge Bank or other
Institution under Agency Control and to
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transactions in which an Institution
transfers deposit liabilities (whether or
not the Institution also transfers as-
sets) to a Bridge Bank.

(b) Status as taxpayer. A Bridge Bank
or other Institution under Agency Con-
trol is a corporation within the mean-
ing of section 7701(a)(3) for all purposes
of the Internal Revenue Code and is
subject to all Internal Revenue Code
provisions that generally apply to cor-
porations, including those relating to
methods of accounting and to require-
ments for filing returns, even if Agency
owns stock of the Institution.

(c) No section 382 ownership change.
The imposition of Agency Control, the
cancellation of Institution stock by
Agency, a transaction in which an In-
stitution transfers deposit liabilities to
a Bridge Bank, and an election under
paragraph (g) of this section are dis-
regarded in determining whether an
ownership change has occurred within
the meaning of section 382(g).

(d) Transfers to Bridge Banks—(1) In
general. Except as otherwise provided
in paragraph (g) of this section, the
rules of this paragraph (d) apply to
transfers to Bridge Banks. In general, a
Bridge Bank and its associated Resid-
ual Entity are together treated as the
successor entity to the transferring In-
stitution. If an Institution transfers
deposit liabilities to a Bridge Bank
(whether or not it also transfers as-
sets), the Institution recognizes no
gain or loss on the transfer and the
Bridge Bank succeeds to the transfer-
ring Institution’s basis in any trans-
ferred assets. The associated Residual
Entity retains its basis in any assets it
continues to hold. Immediately after
the transfer, the Bridge Bank succeeds
to and takes into account the transfer-
ring Institution’s items described in
section 381(c) (subject to the conditions
and limitations specified in section
381(c)), taxpayer identification number
(““TIN”"), deferred FFA account, and ac-
count receivable for future FFA as de-
scribed in paragraph (g)(4)(ii) of this
section. The Bridge Bank also succeeds
to and continues the transferring Insti-
tution’s taxable year.

(2) Transfers to a Bridge Bank from
multiple Institutions. If two or more In-
stitutions transfer deposit liabilities to
the same Bridge Bank, the rules in
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paragraph (d)(1) of this section are
modified to the extent provided in this
paragraph (d)(2). The Bridge Bank suc-
ceeds to the TIN and continues the tax-
able year of the Institution that trans-
fers the largest amount of deposits.
The taxable years of the other transfer-
ring Institutions close at the time of
the transfer. If all the transferor Insti-
tutions are members of the same con-
solidated group, the Bridge Bank’s
carryback of losses to the Institution
that transfers the largest amount of
deposits is not limited by section
381(b)(3). The Ilimitations of section
381(b)(3) do apply to the Bridge Bank’s
carrybacks of losses to all other trans-
feror Institutions. If the transferor In-
stitutions are not all members of the
same consolidated group, the limita-
tions of section 381(b)(3) apply with re-
spect to all transferor Institutions. See
paragraph (g)(6)(ii) of this section for
additional rules that apply if two or
more Institutions that are not mem-
bers of the same consolidated group
transfer deposit liabilities to the same
Bridge Bank.

(e) Treatment of Bridge Bank and Re-
sidual Entity as a single entity. A Bridge
Bank and its associated Residual En-
tity or Entities are treated as a single
entity for income tax purposes and
must file a single combined income tax
return. The Bridge Bank is responsible
for filing all income tax returns and
statements for this single entity and is
the agent of each associated Residual
Entity to the same extent as if the
Bridge Bank were the common parent
of a consolidated group including the
Residual Entity. The term Institution
includes a Residual Entity that files a
combined return with its associated
Bridge Bank.

() Rules applicable to members of con-
solidated groups—(1) Status as members.
Unless an election is made under para-
graph (g) of this section, Agency Con-
trol of an Institution does not termi-
nate the Institution’s membership in a
consolidated group. Stock of a subsidi-
ary that is canceled by Agency is treat-
ed as held by the members of the con-
solidated group that held the stock
prior to its cancellation. If an Institu-
tion is a member of a consolidated
group immediately before it transfers
deposit liabilities to a Bridge Bank,
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the Bridge Bank succeeds to the Insti-
tution’s status as the common parent
or, unless an election is made under
paragraph (g) of this section, as a sub-
sidiary of the group. If a Bridge Bank
succeeds to an Institution’s status as a
subsidiary, its stock is treated as held
by the shareholders of the transferring
Institution, and the stock basis or ex-
cess loss account of the Institution car-
ries over to the Bridge Bank. A Bridge
Bank is treated as owning stock owned
by its associated Residual Entities, in-
cluding for purposes of determining
membership in an affiliated group.

(2) No 30-day election to be excluded
from consolidated group. Neither an In-
stitution nor any of its Consolidated
Subsidiaries may be excluded from a
consolidated group for a taxable year
under §1.1502-76(b)(5)(ii), as contained
in 26 CFR part 1 edition revised April 1,
1994, if the Institution is under Agency
Control at any time during the year.

(3) Coordination with consolidated re-
turn regulations. The provisions of the
regulations under section 597 take
precedence over conflicting provisions
in the regulations under section 1502.

(g9) Elective disaffiliation—(1) In gen-
eral. A consolidated group of which an
Institution is a subsidiary may elect ir-
revocably not to include the Institu-
tion in its affiliated group if the Insti-
tution is placed in Agency receivership
(whether or not assets or deposit liabil-
ities of the Institution are transferred
to a Bridge Bank). See paragraph (g)(6)
of this section for circumstances under
which a consolidated group is deemed
to make this election.

(2) Consequences of election. If the
election under this paragraph (g) is
made with respect to an Institution,
the following consequences occur im-
mediately before the subsidiary Insti-
tution to which the election applies is
placed in Agency receivership (or, in
the case of a deemed election under
paragraph (g)(6) of this section, imme-
diately before the consolidated group is
deemed to make the election) and in
the following order—

(i) All adjustments of the Institution
and its Consolidated Subsidiaries under
section 481 are accelerated;

(ii) Deferred intercompany gains and
losses with respect to the Institution
and its Consolidated Subsidiaries are
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taken into account and the Institution
and its Consolidated Subsidiaries take
into account any other items required
under the regulations under section
1502 for members that become non-
members within the meaning of
§1.1502-32(d)(4);

(iii) The taxable year of the Institu-
tion and its Consolidated Subsidiaries
closes and the Institution includes the
amount described in paragraph (g)(3) of
this section in income as ordinary in-
come as its last item for that taxable
year;

(iv) The members of the consolidated
group owning the common stock of the
Institution include in income any ex-
cess loss account with respect to the
Institution’s stock under §1.1502-19 and
any other items required under the reg-
ulations under section 1502 for mem-
bers that own stock of corporations
that become nonmembers within the
meaning of §1.1502-32(d)(4); and

(v) If the Institution’s liabilities ex-
ceed the aggregate fair market value of
its assets on the date the Institution is
placed in Agency receivership (or, in
the case of a deemed election under
paragraph (g)(6) of this section, on the
date the consolidated group is deemed
to make the election), the members of
the consolidated group treat their
stock in the Institution as worthless.
(See 8§1.337(d)-1 and 1.1502-20 for poten-
tial limitations on the group’s worth-
less stock deduction.) In all other
cases, the consolidated group will be
treated as owning stock of a nonmem-
ber corporation until such stock is dis-
posed of or becomes worthless under
rules otherwise applicable.

(3) Toll charge. The amount described
in this paragraph (g)(3) is the excess of
the Institution’s liabilities over the ad-
justed bases of its assets immediately
before the Institution is placed in
Agency receivership (or, in the case of
a deemed election under paragraph
(9)(6) of this section, immediately be-
fore the consolidated group is deemed
to make the election). In computing
this amount, the adjusted bases of an
Institution’s assets are reduced by the
amount of the Institution’s reserves for
bad debts under section 585 or 593,
other than supplemental reserves
under section 593. For purposes of this
paragraph (g)(3), an Institution is
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treated as a single entity that includes
the assets and liabilities of its Consoli-
dated Subsidiaries, with appropriate
adjustments to prevent duplication.
The amount described in this para-
graph (g)(3) for alternative minimum
tax purposes is determined using alter-
native minimum tax basis, deductions,
and all other items required to be
taken into account. In computing the
increase in the group’s taxable income
or alternative minimum taxable in-
come, sections 56(d)(1), 382 and 383 and
§§1.1502-15T, 1.1502-21T and 1.1502-22T
(or 8§1.1502-15A, 1.1502-21A and 1.1502-
22A, as appropriate) do not limit the
use of the attributes of the Institution
and its Consolidated Subsidiaries to
the extent, if any, that the inclusion of
the amount described in this paragraph
(9)(3) in income would result in the
group having taxable income or alter-
native minimum taxable income (de-
termined without regard to this sen-
tence) for the taxable year. The preced-
ing sentence does not apply to any lim-
itation under section 382 or 383 or
§1.1502-15T, 1.1502-21T, or 1.1502-22T (or
§1.1502-15A, 1.1502-21A, or 1.1502-22A, as
appropriate) that arose in connection
with or prior to a corporation becom-
ing a Consolidated Subsidiary of the
Institution.

(4) Treatment of Institutions after dis-
affiliation—(i) In general. If the election
under this paragraph (g) is made with
respect to an Institution, immediately
after the Institution is placed in Agen-
cy receivership (or, in the case of a
deemed election under paragraph (g)(6)
of this section, immediately after the
consolidated group is deemed to make
the election), the Institution and each
of its Consolidated Subsidiaries are
treated for income tax purposes as new
corporations that are not members of
the electing group’s affiliated group.
Each new corporation retains the TIN
of the corresponding disaffiliated cor-
poration and is treated as having re-
ceived the assets and liabilities of the
corresponding disaffiliated corporation
in a transaction to which section 351
applies (and in which no gain was rec-
ognized under section 357(c) or other-
wise). Thus, the new corporation has no
net  operating or capital loss
carryforwards. An election under this
paragraph (g) does not terminate the
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single entity treatment of a Bridge
Bank and its Residual Entities pro-
vided in paragraph (e) of this section.

(ii) FFA. A new Institution is treated
as having a non-interest bearing, non-
transferable account receivable for fu-
ture FFA with a basis equal to the
amount described in paragraph (g)(3) of
this section. If a disaffiliated Institu-
tion has a deferred FFA account at the
time of its disaffiliation, the cor-
responding new Institution succeeds to
and takes into account that deferred
FFA account.

(iii) Filing of consolidated returns. If a
disaffiliated Institution has Consoli-
dated Subsidiaries at the time of its
disaffiliation, the corresponding new
Institution is required to file a consoli-
dated income tax return with the sub-
sidiaries in accordance with the regula-
tions under section 1502.

(iv) Status as Institution. If an Institu-
tion is disaffiliated under this para-
graph (g), the resulting new corpora-
tion is treated as an Institution for
purposes of the regulations under sec-
tion 597 regardless of whether it is a
bank or domestic building and loan as-
sociation within the meaning of sec-
tion 597.

(v) Loss carrybacks. To the extent a
carryback of losses would result in a
refund being paid to a fiduciary under
section 6402(i), an Institution or Con-
solidated Subsidiary with respect to
which an election under this paragraph
(g) (other than wunder paragraph
(9)(6)(ii) of this section) applies is al-
lowed to carry back losses as if the In-
stitution or Consolidated Subsidiary
had continued to be a member of the
consolidated group that made the elec-
tion.

(5) Affirmative election—(i) Original In-
stitution—(A) Manner of making election.
Except as otherwise provided in para-
graph (g)(6) of this section, a consoli-
dated group makes the election pro-
vided by this paragraph (g) by sending
a written statement by certified mail
to the affected Institution on or before
the later of 120 days after its placement
in Agency receivership or May 31, 1996.
The statement must contain the fol-
lowing legend at the top of the page:
“THIS IS AN ELECTION UNDER
§1.597-4(g) TO EXCLUDE THE BELOW-
REFERENCED INSTITUTION AND
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CONSOLIDATED SUBSIDIARIES
FROM THE AFFILIATED GROUP,”
and must include the names and tax-
payer identification numbers of the
common parent and of the Institution
and Consolidated Subsidiaries to which
the election applies, and the date on
which the Institution was placed in
Agency receivership. The consolidated
group must send a similar statement to
all subsidiary Institutions placed in
Agency receivership during the consist-
ency period described in paragraph
(9)(5)(ii) of this section. (Failure to sat-
isfy the requirement in the preceding
sentence, however, does not invalidate
the election with respect to any sub-
sidiary Institution placed in Agency re-
ceivership during the consistency pe-
riod described in paragraph (g)(5)(ii) of
this section.) The consolidated group
must include a copy of any election
statement and accompanying certified
mail receipt as part of its first income
tax return filed after the due date
under this paragraph (g)(5) for such
statement. A statement must be at-
tached to this return indicating that
the individual who signed the election
was authorized to do so on behalf of the
consolidated group. Agency cannot
make this election under the authority
of section 6402(i) or otherwise.

(B) Consistency limitation on affirma-
tive elections. A consolidated group may
make an affirmative election under
this paragraph (g)(5) with respect to a
subsidiary Institution placed in Agency
receivership only if the group made, or
is deemed to have made, the election
under this paragraph (g) with respect
to every subsidiary Institution of the
group placed in Agency receivership on
or after May 10, 1989 and within five
years preceding the date the subject In-
stitution was placed in Agency receiv-
ership.

(i) Effect on Institutions placed in re-
ceivership  simultaneously or subse-
quently. An election under this para-
graph (g), other than under paragraph
(9)(6)(i1) of this section, applies to the
Institution with respect to which the
election is made or deemed made (the
original Institution) and each subsidi-
ary Institution of the group placed in
Agency receivership or deconsolidated
in contemplation of Agency Control or
the receipt of FFA simultaneously
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with the original Institution or within
five years thereafter.

(6) Deemed Election—(i)
Deconsolidations in contemplation. If one
or more members of a consolidated
group deconsolidate (within the mean-
ing of §1.1502-19(c)(1)(ii)(B)) a subsidi-
ary Institution in contemplation of
Agency Control or the receipt of FFA,
the consolidated group is deemed to
make the election described in this
paragraph (g) with respect to the Insti-
tution on the date the deconsolidation
occurs. A subsidiary Institution is con-
clusively presumed to have been
deconsolidated in contemplation of
Agency Control or the receipt of FFA if
either event occurs within six months
after the deconsolidation.

(if) Transfers to a Bridge Bank from
multiple groups. On the day an Institu-
tion’s transfer of deposit liabilities to a
Bridge Bank results in the Bridge Bank
holding deposit liabilities from both a
subsidiary Institution and an Institu-
tion not included in the subsidiary In-
stitution’s consolidated group, each
consolidated group of which a transfer-
ring Institution or the Bridge Bank is
a subsidiary is deemed to make the
election described in this paragraph (g)
with respect to its subsidiary Institu-
tion. If deposit liabilities of another In-
stitution that is a subsidiary member
of any consolidated group subsequently
are transferred to the Bridge Bank, the
consolidated group of which the Insti-
tution is a subsidiary is deemed to
make the election described in this
paragraph (g) with respect to that In-
stitution at the time of the subsequent
transfer.

(h) Examples. The following examples
illustrate the provisions of this sec-
tion:

Facts. Corporation X, the common parent
of a consolidated group, owns all the stock
(with a basis of $4 million) of Institution M,
an insolvent Institution with no Consoli-
dated Subsidiaries. At the close of business
on April 30, 1996, M has $4 million of deposit
liabilities, $1 million of other liabilities, and
assets with an adjusted basis of $4 million
and a fair market value of $3 million.

Example 1. Effect of receivership on consolida-
tion. On May 1, 1996, Agency places M in re-
ceivership and begins liquidating M. X does
not make an election under §1.597-4(g). M re-
mains a member of the X consolidated group
after May 1, 1996. Section 1.597-4(f)(1).
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Example 2. Effect of Bridge Bank on consoli-
dation—(i) Additional facts. On May 1, 1996,
Agency places M in receivership and causes
M to transfer all of its assets and deposit li-
abilities to Bridge Bank MB.

(i) Consequences without an election to dis-
affiliate. M recognizes no gain or loss from
the transfer and MB succeeds to M’s basis in
the transferred assets, M’s items described in
section 381(c) (subject to the conditions and
limitations specified in section 381(c)) and
TIN. Section 1.597-4(d)(1). (If M had a de-
ferred FFA account, MB would also succeed
to that account. Section 1.597-4(d)(1).) MB
continues M’s taxable year and succeeds to
M’s status as a member of the X consolidated
group after May 1, 1996. Section 1.597-4 (d)(1)
and (f). MB and M are treated as a single en-
tity for income tax purposes. Section 1.597-
4(e).

(iii) Consequences with an election to dis-
affiliate. If, on July 1, 1996, X makes an elec-
tion under §1.597-4(g) with respect to M, the
following consequences are treated as occur-
ring immediately before M was placed in
Agency receivership. M must include $1 mil-
lion ($5 million of liabilities—$4 million of
adjusted basis) in income as of May 1, 1996.
Section 1.597-4(g) (2) and (3). M is then treat-
ed as a new corporation that is not a member
of the X consolidated group and that has as-
sets (including a $1 million account receiv-
able for future FFA) with a basis of $5 mil-
lion and $5 million of liabilities received
from disaffiliated corporation M in a section
351 transaction. New corporation M retains
the TIN of disaffiliated corporation M. Sec-
tion 1.597-4(g)(4). Immediately after the dis-
affiliation, new corporation M is treated as
transferring its assets and deposit liabilities
to Bridge Bank MB. New corporation M rec-
ognizes no gain or loss from the transfer and
MB succeeds to M’s TIN and taxable year.
Section 1.597-4(d)(1). Bridge Bank MB is
treated as a single entity that includes M
and has $5 million of liabilities, an account
receivable for future FFA with a basis of $1
million, and other assets with a basis of $4
million. Section 1.597-4(d)(1).

[T.D. 8641, 60 FR 66098, Dec. 21, 1995, as
amended by T.D. 8677, 61 FR 33322, 33323, June
27, 1996]

§1.597-5 Taxable Transfers.

(a) Taxable Transfers—(1) Defined. The
term Taxable Transfer means—

(i) A transaction in which an entity
transfers to a transferee other than a
Bridge Bank—

(A) Any deposit liability (whether or
not the Institution also transfers as-
sets), if FFA is provided in connection
with the transaction; or

376



Internal Revenue Service, Treasury

(B) Any asset for which Agency or a
Controlled Entity has any financial ob-
ligation (e.g., pursuant to a Loss Guar-
antee or Agency Obligation); or

(ii) A deemed transfer of assets de-
scribed in paragraph (b) of this section.

(2) Scope. This section provides rules
governing Taxable Transfers. Rules ap-
plicable to both actual and deemed
asset acquisitions are provided in para-
graphs (c) and (d) of this section. Spe-
cial rules applicable only to deemed
asset acquisitions are provided in para-
graph (e) of this section.

(b) Deemed asset acquisitions upon
stock purchase—(1) In general. In a
deemed transfer of assets under this
paragraph (b), an Institution (including
a Bridge Bank or a Residual Entity) or
a Consolidated Subsidiary of the Insti-
tution (the Old Entity) is treated as
selling all of its assets in a single
transaction and is treated as a new cor-
poration (the New Entity) that pur-
chases all of the Old Entity’s assets at
the close of the day immediately pre-
ceding the occurrence of an event de-
scribed in paragraph (b)(2) of this sec-
tion. However, such an event results in
a deemed transfer of assets under this
paragraph (b) only if it occurs—

(i) In connection with a transaction
in which FFA is provided;

(ii) While the Old Entity is a Bridge
Bank;

(iii) While the Old Entity has a posi-
tive balance in a deferred FFA account
(see §1.597-2(c)(4)(v) regarding the op-
tional accelerated recapture of deferred
FFA); or

(iv) With respect to a Consolidated
Subsidiary, while the Institution of
which it is a Consolidated Subsidiary is
under Agency Control.

(2) Events. A deemed transfer of as-
sets under this paragraph (b) results if
the Old Entity—

(i) Becomes a non-member within the
meaning of §1.1502-32(d)(4) of its con-
solidated group (other than pursuant
to an election under §1.597-4(g));

(i) Becomes a member of an affili-
ated group of which it was not pre-
viously a member (other than pursuant
to an election under §1.597-4(g)); or

(iii) Issues stock such that the stock
that was outstanding before the impo-
sition of Agency Control or the occur-
rence of any transaction in connection
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with the provision of FFA represents 50
percent or less of the vote or value of
its outstanding stock (disregarding
stock described in section 1504(a)(4) and
stock owned by Agency or a Controlled
Entity).

(3) Bridge Banks and Residual Entities.
If a Bridge Bank is treated as selling
all of its assets to a New Entity under
this paragraph (b), each associated Re-
sidual Entity is treated as simulta-
neously selling its assets to a New En-
tity in a Taxable Transfer described in
this paragraph (b).

(c) Treatment of transferor—(1) FFA in
connection with a Taxable Transfer. A
transferor in a Taxable Transfer is
treated as having directly received im-
mediately before a Taxable Transfer
any Net Worth Assistance that Agency
provides to the New Entity or Acquir-
ing in connection with the transfer.
(See §1.597-2 (a) and (c) for rules re-
garding the inclusion of FFA in income
and §1.597-2(a)(1) for related rules re-
garding FFA provided to shareholders.)
The Net Worth Assistance is treated as
an asset of the transferor that is sold
to the New Entity or Acquiring in the
Taxable Transfer.

(2) Amount realized in a Taxable Trans-
fer. In a Taxable Transfer described in
paragraph (a)(1)(i) of this section, the
amount realized is determined under
section 1001(b) by reference to the con-
sideration paid for the assets. In a Tax-
able Transfer described in paragraph
(a)(1)(ii) of this section, the amount re-
alized is the sum of the grossed-up
basis of the stock acquired in connec-
tion with the Taxable Transfer (exclud-
ing stock acquired from the Old or New
Entity), plus the amount of liabilities
assumed or taken subject to in the
deemed transfer, plus other relevant
items. The grossed-up basis of the ac-
quired stock equals the acquirors’ basis
in the acquired stock divided by the
percentage of the Old Entity’s stock
(by value) attributable to the acquired
stock.

(3) Allocation of amount realized—(i) In
general. The amount realized under
paragraph (c)(2) of this section is allo-
cated among the assets transferred in
the Taxable Transfer in the same man-
ner as amounts are allocated among as-
sets under §1.338(b)-2T(b), (c)(1) and (2).
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(ii) Modifications to general rule. This
paragraph (c)(3)(ii) modifies certain of
the allocation rules of paragraph
(c)(3)(i) of this section. Agency Obliga-
tions and assets covered by Loss Guar-
antees in the hands of the New Entity
or Acquiring are treated as Class Il as-
sets. Stock of a Consolidated Subsidi-
ary is treated as a Class Il asset to the
extent the fair market value of the
Consolidated Subsidiary’s Class | and
Class Il assets exceeds the amount of
its liabilities. The fair market value of
an Agency Obligation is deemed to
equal its adjusted issue price imme-
diately before the Taxable Transfer.
The fair market value of an asset cov-
ered by a Loss Guarantee immediately
after the Taxable Transfer is deemed to
be not less than the greater of the as-
set’s highest guaranteed value or the
highest price at which the asset can be
put.

(d) Treatment of a New Entity and Ac-
quiring—(1) Purchase price. The pur-
chase price for assets acquired in a
Taxable Transfer described in para-
graph (a)(1)(i) of this section is the cost
of the assets acquired. See §1.1060-
1T(c)(1). The purchase price for assets
acquired in a Taxable Transfer de-
scribed in paragraph (a)(1)(ii) of this
section is the sum of the grossed-up
basis of the stock acquired in connec-
tion with the Taxable Transfer (exclud-
ing stock acquired from the Old or New
Entity), plus the amount of liabilities
assumed or taken subject to in the
deemed transfer, plus other relevant
items. The grossed-up basis of the ac-
quired stock equals the acquirors’ basis
in the acquired stock divided by the
percentage of the Old Entity’s stock
(by value) attributable to the acquired
stock. FFA provided in connection
with a Taxable Transfer is not included
in the New Entity’s or Acquiring’s pur-
chase price for the acquired assets. Any
Net Worth Assistance so provided is
treated as an asset of the transferor
sold to the New Entity or Acquiring in
the Taxable Transfer.

(2) Allocation of basis—(i) In general.
Except as otherwise provided in this
paragraph (d)(2), the purchase price de-
termined under paragraph (d)(1) of this
section is allocated among the assets
transferred in the Taxable Transfer in
the same manner as amounts are allo-
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cated among assets under §1.338(b)-
2T(b), (c)(1) and (2).

(ii) Modifications to general rule. The
allocation rules contained in paragraph
(c)(3)(ii) of this section apply to the al-
location of basis among assets acquired
in a Taxable Transfer. No basis is allo-
cable to Agency’s agreement to provide
Loss Guarantees, yield maintenance
payments, cost to carry or cost of
funds reimbursement payments, or ex-
pense reimbursement or indemnity
payments. A New Entity’s basis in as-
sets it receives from its shareholders is
determined under general principles of
income taxation and is not governed by
this paragraph (d).

(iii) Allowance and recapture of addi-
tional basis in certain cases. If the fair
market value of the Class | and Class |11
assets acquired in a Taxable Transfer is
greater than the New Entity’s or
Acquiring’s purchase price for the ac-
quired assets, the basis of the Class I
and Class Il assets equals their fair
market value. The amount by which
the fair market value of the Class | and
Class Il assets exceeds the purchase
price is included ratably as ordinary
income by the New Entity or Acquiring
over a period of six taxable years be-
ginning in the year of the Taxable
Transfer. The New Entity or Acquiring
must include as ordinary income the
entire amount remaining to be recap-
tured under the preceding sentence in
the taxable year in which an event oc-
curs that would accelerate inclusion of
an adjustment under section 481.

(iv) Certain post-transfer adjustments—
(A) Agency Obligations. If an adjust-
ment to the principal amount of an
Agency Obligation or cash payment to
reflect a more accurate determination
of the condition of the Institution at
the time of the Taxable Transfer is
made before the earlier of the date the
New Entity or Acquiring files its first
post-transfer income tax return or the
due date of that return (including ex-
tensions), the New Entity or Acquiring
must adjust its basis in its acquired as-
sets to reflect the adjustment. In mak-
ing adjustments to the New Entity’s or
Acquiring’s basis in its acquired assets,
paragraph (c)(3)(ii) of this section is ap-
plied by treating an adjustment to the
principal amount of an Agency Obliga-
tion pursuant to the first sentence of
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this paragraph (d)(2)(iv)(A) as occur-
ring immediately before the Taxable
Transfer. (See §1.597-3(c)(3) for rules re-
garding other adjustments to the prin-
cipal amount of an Agency Obligation.)

(B) Assets covered by a Loss Guarantee.
If, immediately after a Taxable Trans-
fer, an asset is not covered by a Loss
Guarantee but the New Entity or Ac-
quiring has the right to designate spe-
cific assets that will be covered by a
Loss Guarantee, the New Entity or Ac-
quiring must treat any asset so des-
ignated as having been subject to the
Loss Guarantee at the time of the Tax-
able Transfer. The New Entity or Ac-
quiring must adjust its basis in the
covered assets and in its other acquired
assets to reflect the designation in the
manner provided by paragraph (d)(2) of
this section. The New Entity or Ac-
quiring must make appropriate adjust-
ments in subsequent taxable years if
the designation is made after the New
Entity or Acquiring files its first post-
transfer income tax return or the due
date of that return (including exten-
sions) has passed.

(e) Special rules applicable to Taxable
Transfers that are deemed asset acquisi-
tions—(1) Taxpayer identification num-
bers. Except as provided in paragraph
(e)(3) of this section, a New Entity suc-
ceeds to the TIN of the transferor in a
deemed sale under paragraph (b) of this
section.

(2) Consolidated Subsidiaries—(i) In
general. A Consolidated Subsidiary that
is treated as selling its assets in a Tax-
able Transfer under paragraph (b) of
this section is treated as engaging im-
mediately thereafter in a complete lig-
uidation to which section 332 applies.
The consolidated group of which the
Consolidated Subsidiary is a member
does not take into account gain or loss
on the sale, exchange, or cancellation
of stock of the Consolidated Subsidiary
in connection with the Taxable Trans-
fer.

(ii) Certain minority shareholders.
Shareholders of the Consolidated Sub-
sidiary that are not members of the
consolidated group that includes the
Institution do not recognize gain or
loss with respect to shares of Consoli-
dated Subsidiary stock retained by the
shareholder. The shareholder’s basis
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for that stock is not affected by the
Taxable Transfer.

(3) Bridge Banks and Residual Enti-
ties—(i) In general. A Bridge Bank or
Residual Entity’s sale of assets to a
New Entity under paragraph (b) of this
section is treated as made by a single
entity under §1.597-4(e). The New En-
tity deemed to acquire the assets of a
Residual Entity under paragraph (b) of
this section is not treated as a single
entity with the Bridge Bank (or with
the New Entity acquiring the Bridge
Bank’s assets) and must obtain a new
TIN.

(ii) Treatment of consolidated groups.
At the time of a Taxable Transfer de-
scribed in paragraph (a)(1)(ii) of this
section, treatment of a Bridge Bank as
a subsidiary member of a consolidated
group under §1.597-4(f)(1) ceases. How-
ever, the New Entity deemed to acquire
the assets of a Residual Entity is a
member of the selling consolidated
group after the deemed sale. The
group’s basis or excess loss account in
the stock of the New Entity that is
deemed to acquire the assets of the Re-
sidual Entity is the group’s basis or ex-
cess loss account in the stock of the
Bridge Bank immediately before the
deemed sale, as adjusted for the results
of the sale.

(4) Certain returns. If an Old Entity
without Continuing Equity is not a
subsidiary of a consolidated group at
the time of the Taxable Transfer, the
controlling Agency must file all in-
come tax returns for the Old Entity for
periods ending on or prior to the date
of the deemed sale described in para-
graph (b) of this section that are not
filed as of that date.

(5) Basis limited to fair market value. If
all of the stock of the corporation is
not acquired on the date of the Taxable
Transfer, the Commissioner may make
appropriate adjustments under para-
graphs (c) and (d) of this section to the
extent using a grossed-up basis of the
stock of a corporation results in an ag-
gregate amount realized for, or basis
in, the assets other than the aggregate
fair market value of the assets.

(f) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Branch sale resulting in Taxable
Transfer. (i) Institution M is a calendar year
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taxpayer in Agency receivership. M is not a
member of a consolidated group. On January
1, 1997, M has $200 million of liabilities (in-
cluding deposit liabilities) and assets with an
adjusted basis of $100 million. M has no in-
come or loss for 1997 and, except as described
below, receives no FFA. On September 30,
1997, Agency causes M to transfer six
branches (with assets having an adjusted
basis of $1 million) together with $120 million
of deposit liabilities to N. In connection with
the transfer, Agency provides $121 million in
cash to N.

(ii) The transaction is a Taxable Transfer
in which M receives $121 million of Net
Worth Assistance. Section 1.597-5(a)(1). (M is
treated as directly receiving the $121 million
of Net Worth Assistance immediately before
the Taxable Transfer. Section 1.597-5(c)(1).)
M transfers branches having a basis of $1
million and is treated as transferring $121
million in cash (the Net Worth Assistance)
to N in exchange for N’s assumption of $120
million of liabilities. Thus, M realizes a loss
of $2 million on the transfer. The amount of
the FFA M must include in its income in 1997
is limited by §1.597-2(c) to $102 million,
which is the sum of the $100 million excess of
M’s liabilities ($200 million) over the total
adjusted basis of its assets ($100 million) at
the beginning of 1997, plus the $2 million ex-
cess for the taxable year, which results from
the Taxable Transfer, of M’s deductions
(other than carryovers) over its gross income
other than FFA. M must establish a deferred
FFA account for the remaining $19 million of
FFA. Section 1.597-2(c)(4).

(iii) N, as Acquiring, must allocate its $120
million purchase price for the assets ac-
quired from M among those assets. Cash is a
Class | asset. The branch assets are in Class-
es Il and IV. N’s adjusted basis in the cash
is its amount, i.e., $121 million. Section
1.597-5(d)(2). Because this amount exceeds
N’s purchase price for all of the acquired as-
sets by $1 million, N allocates no basis to the
other acquired assets and, under §1.597-
5(d)(2), must recapture the $1 million excess
at an annual rate of $166,667 in the six con-
secutive taxable years beginning with 1997
(subject to acceleration for certain events).

Example 2. Stock issuance by Bridge Bank
causing Taxable Transfer. (i) On April 1, 1996,
Institution P is placed in receivership and
caused to transfer assets and liabilities to
Bridge Bank PB. On August 31, 1996, the as-
sets of PB consist of $20 million in cash,
loans outstanding with an adjusted basis of
$50 million and a fair market value of $40
million, and other non-financial assets (pri-
marily branch assets and equipment) with an
adjusted basis of $5 million. PB has deposit
liabilities of $95 million and other liabilities
of $5 million. P, the Residual Entity, holds
real estate with an adjusted basis of $10 mil-
lion and claims in litigation having a zero
basis. P retains no deposit liabilities and has
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no other liabilities (except its liability to
Agency for having caused its deposit liabil-
ities to be satisfied).

(ii) On September 1, 1996, Agency causes
PB to issue 100 percent of its common stock
for $2 million cash to X. On the same day,
Agency issues a $25 million note to PB. The
note bears a fixed rate of interest in excess
of the applicable federal rate in effect for
September 1, 1996. Agency provides Loss
Guarantees guaranteeing PB a value of $50
million for PB’s loans outstanding.

(ii1) The stock issuance is a Taxable Trans-
fer in which PB is treated as selling all of its
assets to a new corporation, New PB. Section
1.597-5(b)(1). PB is treated as directly receiv-
ing $25 million of Net Worth Assistance (the
issue price of the Agency Obligation) imme-
diately before the Taxable Transfer. Section
1.597-3(c)(2); §1.597- 5(c)(1). The amount of
FFA PB must include in income is deter-
mined under §1.597-2(a) and (c). PB in turn is
deemed to transfer the note to New PB in
the Taxable Transfer, together with $20 mil-
lion of cash, all its loans outstanding (with a
basis of $50 million) and its other non-finan-
cial assets (with a basis of $5 million). The
amount realized by PB from the sale is $100
million, the amount of PB’s liabilities
deemed to be assumed by New PB. This
amount realized equals PB’s basis in its as-
sets and thus, PB realizes no gain or loss on
the transfer to New PB.

(iv) Residual Entity P also is treated as
selling all its assets (consisting of real estate
and claims in litigation) for $0 (the amount
of consideration received by P) to a new cor-
poration (New P) in a Taxable Transfer. Sec-
tion 1.597-5(b)(3). (P’s only liability is to
Agency and a liability to Agency is not
treated as a debt under §1.597-3(b).) Thus, P
realizes a $10 million loss on the transfer to
New P. The combined return filed by PB and
P for 1996 will reflect a total loss on the Tax-
able Transfer of $10 million ($0 for PB and $10
million for P). Section 1.597-5(e)(3). That re-
turn also will reflect FFA income from the
Net Worth Assistance, determined under
§1.597-2 (a) and (c).

(v) New PB is treated as having acquired
the assets it acquired from PB for $100 mil-
lion, the amount of liabilities assumed. In
allocating basis among these assets, New PB
treats the Agency note and the loans out-
standing (which are covered by Loss Guaran-
tees) as Class Il assets. For the purpose of al-
locating basis, the fair market value of the
Agency note is deemed to equal its adjusted
issue price immediately before the transfer,
$25 million. The fair market value of the
loans is deemed not to be less than the guar-
anteed value of $50 million.

(vi) New P is treated as having acquired its
assets for no consideration. Thus its basis in
its assets immediately after the transfer is
zero. New PB and New P are not treated as
a single entity. Section 1.597-5(e)(3).
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Example 3. Taxable Transfer of previously dis-
affiliated Institution. (i) Corporation X, the
common parent of a consolidated group,
owns all the stock of Institution M, an insol-
vent Institution with no Consolidated Sub-
sidiaries. On April 30, 1996, M has $4 million
of deposit liabilities, $1 million of other li-
abilities, and assets with an adjusted basis of
$4 million and a fair market value of $3 mil-
lion. On May 1, 1996, Agency places M in re-
ceivership. X elects under §1.597-4(g) to dis-
affiliate M. Accordingly, as of May 1, 1996,
new corporation M is not a member of the X
consolidated group. On May 1, 1996, Agency
causes M to transfer all of its assets and li-
abilities to Bridge Bank MB. Under §1.597-
4(e), MB and M are thereafter treated as a
single entity which has $5 million of liabil-
ities, an account receivable for future FFA
with a basis of $1 million, and other assets
with a basis of $4 million. Section 1.597-
4(9)(4-

(ii) During May 1996, MB earns $25,000 of in-
terest income and accrues $20,000 of interest
expense on depositor accounts and there is
no net change in deposits other than the ad-
ditional $20,000 of interest expense accrued
on depositor accounts. MB pays $5,000 of
wage expenses and has no other items of in-
come or expense.

(iii) On June 1, 1996, Agency causes MB to
issue 100 percent of its stock to corporation
Y. In connection with the stock issuance,
Agency provides an Agency Obligation for $2
million and no other FFA.

(iv) The stock issuance results in a Taxable
Transfer. Section 1.597-5(b). MB is treated as
receiving the Agency Obligation imme-
diately prior to the Taxable Transfer. Sec-
tion 1.597-5(c)(1). MB has $1 million of basis
in its account receivable for FFA. This re-
ceivable is treated as satisfied, offsetting $1
million of the $2 million of FFA provided by
Agency in connection with the Taxable
Transfer. The status of the remaining $1 mil-
lion of FFA as includible income is deter-
mined as of the end of the taxable year under
§1.597-2(c). However, under §1.597-2(b), MB
obtains a $2 million basis in the Agency Obli-
gation received as FFA.

(v) Under §1.597-5(c)(2), in the Taxable
Transfer, Old Entity MB is treated as selling,
to New Entity MB, all of Old Entity MB’s as-
sets, having a basis of $6,020,000 (the original
$4 million of asset basis as of April 30, 1996,
plus $20,000 net cash from May 1996 activi-
ties, plus $2 million in the Agency Obligation
received as FFA), for $5,020,000, the amount
of Old Entity MB’s liabilities assumed by
New Entity MB pursuant to the Taxable
Transfer. Therefore, Old Entity MB recog-
nizes, in the aggregate, a loss of $1 million
from the Taxable Transfer.

(vi) Because this $1 million loss causes Old
Entity MB’s deductions to exceed its gross
income (determined without regard to FFA)
by $1 million, Old Entity MB must include in
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its income the $1 million of FFA not offset
by the FFA receivable. Section 1.597-2(c). (As
of May 1, 1996, Old Entity MB’s liabilities
($5,000,000) did not exceed MB’s $5 million ad-
justed basis of its assets. For the taxable
year, MB’s deductions of $1,025,000 ($1,000,000
loss from the Taxable Transfer, $20,000 inter-
est expense and $5,000 of wage expense) ex-
ceeded its gross income (disregarding FFA)
of $25,000 (interest income) by $1,000,000.
Thus, under §1.597-2(c), MB includes in in-
come the entire $1,000,000 of FFA not offset
by the FFA receivable.)

(vii) Therefore, Old Entity MB’s taxable in-
come for the taxable year ending on the date
of the Taxable Transfer is $0.

(viii) Residual Entity M is also deemed to
engage in a deemed sale of its assets to New
Entity M under §1.597-5(b)(3), but there are
no tax consequences as M has no assets or li-
abilities at the time of the deemed sale.

(ix) Under §1.597-5(d)(1), New Entity MB is
treated as purchasing Old Entity MB’s assets
for $5,020,000, the amount of New Entity MB’s
liabilities. Of this, $2,000,000 is allocated to
the $2 million Agency Obligation, and
$3,020,000 is allocated to the other assets New
Entity MB is treated as purchasing in the
Taxable Transfer.

Example 4. Loss Sharing. Institution N ac-
quires assets and assumes liabilities of an-
other Institution in a Taxable Transfer.
Among the assets transferred are three par-
cels of real estate. In the hands of the trans-
ferring Institution, these assets had book
values of $100,000 each. In connection with
the Taxable Transfer, Agency agrees to reim-
burse Institution N for 80 percent of any loss
(based on the original book value) realized
on the disposition or charge-off of the three
properties. This arrangement constitutes a
Loss Guarantee. Thus, in allocating basis,
Institution N treats the three parcels as
Class Il assets. By virtue of the arrangement
with the Agency, Institution N is assured
that the parcels will not be worth less to it
than $80,000 each, because even if the prop-
erties are worthless, Agency will reimburse
80 percent of the loss. Although Institution
could obtain payments under the Loss Guar-
antee if the properties are worth more, it is
not guaranteed that it will realize more than
$80,000. Accordingly, $80,000 is the highest
guaranteed value of the three parcels. Insti-
tution N will allocate basis to the Class 11
assets up to their fair market value. For this
purpose, the fair market value of the three
parcels is not less than $80,000 each. Section
1.597-5(d)(2)(ii); §1.597-5(c)(3)(ii).

[T.D. 8641, 60 FR 66101, Dec. 21, 1995]
§1.597-6 Limitation on collection of in-
come tax.

(a) Limitation on collection where tax is
borne by Agency. If an Institution with-
out Continuing Equity (or any of its
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